U.S. Copyright Protection for Fonts and
Typefaces: An Analysis

l. Introduction

The intellectual property status of fonts and typefaces under United States law is a subject of
frequent misunderstanding among designers, software developers, businesses, and legal
practitioners. Questions often arise regarding the scope of protection available, particularly
concerning the visual design of characters versus the software used to generate them. This
report provides an expert analysis of the extent to which fonts and typefaces are protectable
under current U.S. copyright law. It focuses on the critical legal distinction between the
copyrightability of typeface designs (the visual appearance of characters) and font software
(the computer code that renders those characters). Furthermore, it examines the key
limitations on protection established by statute, regulation, and caselaw, and addresses specific
scenarios involving fonts created with proprietary software tools and those incorporating
distinct artistic elements. This analysis draws upon the U.S. Copyright Act of 1976, as amended,
Title 37 of the Code of Federal Regulations (C.F.R.), guidance from the U.S. Copyright Office, and
pertinent federal court decisions.

Il. The Fundamental Distinction: Typeface Design vs. Font
Software

The cornerstone of understanding font protection in the U.S. is recognizing the disparate
treatment afforded to the aesthetic design of a typeface compared to the software program
that enables its use on a computer. Copyright law protects one but generally not the other, a
distinction rooted in fundamental principles of copyright regarding utility and expression.

A. Typeface Design: Generally Not Copyrightable

The core principle under U.S. copyright law is that the design of a typeface —the specific shapes,
styles, weights, and overall appearance of a set of letters, numbers, and symbols—is not eligible
for copyright protection in itself. This position stems primarily from the application of the
"useful article" doctrine within copyright law.

The Copyright Act defines a "useful article" as an article having an intrinsic utilitarian function
that is not merely to portray the appearance of the article or to convey information. Typefaces
are considered useful articles because their fundamental purpose is utilitarian: to render legible
text and convey information. Copyright protection for the design of a useful article is limited; it
extends only to pictorial, graphic, or sculptural features that (1) can be identified separately
from, and (2) are capable of existing independently of, the utilitarian aspects of the article. For
most typeface designs, the aesthetic elements are intrinsically linked to their function of
forming legible characters, making separation impossible.



This principle is explicitly codified in the U.S. Copyright Office's regulations, which state that
"typeface as typeface" is an example of works not subject to copyright protection. This
regulation reflects the Office's long-held administrative practice and interpretation of the law.
The Office consistently refuses to register copyright claims based solely on the design of a
typeface.

Judicial precedent strongly supports this position. The landmark case is Eltra Corp. v. Ringer,
579 F.2d 294 (4th Cir. 1978). In Eltra, the Fourth Circuit Court of Appeals affirmed the Copyright
Office's refusal to register a claim in a typeface design. The court reasoned that typeface
designs were not encompassed within the categories of copyrightable subject matter under the
previous Copyright Act of 1909 and emphasized their inherent utility. While the Copyright Act
of 1976 broadened the scope of copyrightable works, the legislative history indicates Congress
did not intend to extend protection to typeface designs as such, and the Copyright Office's
regulatory stance, informed by Eltra, has persisted.

Therefore, the classification of typeface designs as useful articles, whose aesthetic features are
generally inseparable from their utilitarian function of representing text, remains the primary
legal barrier to their copyright protection. Even setting aside the useful article doctrine,
individual letterforms often consist of standard shapes or simple variations dictated by
convention and legibility requirements, potentially failing to meet the minimal threshold of
creative originality required for any copyright protection.

B. Font Software: Generally Copyrightable

In contrast to the visual design, the software that digitally renders or generates a typeface —
commonly referred to as font software or a font program—is generally eligible for copyright
protection. This protection arises not from the appearance of the typeface but from the nature
of the font file itself as a computer program.

Font software, whether in formats like TrueType (.ttf), OpenType (.otf), or older PostScript
types, consists of digital data and instructions used by a computer to display or print characters
in a specific style. This set of instructions falls squarely within the definition of a "computer
program" under the Copyright Act. Computer programs are protectable as "literary works"
under 17 U.S.C. § 102(a). The creation of font software typically involves selecting and defining
points, curves, and instructions (e.g., hinting instructions for screen display) that constitute
original expression authored by the software creator.

The copyrightability of font software was notably addressed in Adobe Systems, Inc. v. Southern
Software, Inc., No. C95-20710 RMW (N.D. Cal. Feb. 2, 1998). In this case, the court held that
font software, specifically the computer code defining character outlines and rendering
instructions, constituted copyrightable subject matter as a computer program. The court
recognized the creative choices involved in translating a typeface design into digital
instructions, affirming that the resulting code is protectable expression, even though the
typeface design itself generated by the code is not protected by copyright.

Consistent with this legal understanding, the U.S. Copyright Office accepts applications for and
grants registrations for font software when claimed appropriately as a computer program,



although recent practices may distinguish between "computer program" and "font data" in
some registration contexts. Such registration, however, explicitly covers the software code and
data structure, not the visual typeface design produced by the software.

This distinction highlights a crucial aspect of font protection: copyright safeguards the specific
digital implementation—the coded instructions for generating the character shapes—rather
than the visual appearance of the shapes themselves. Consequently, two different font
programs, if created independently, could potentially produce visually indistinguishable
typeface designs, yet each program could be independently copyrightable as an original work of
software authorship. The protection adheres to the code, not the resulting visual output.
Comparison Table: U.S. Copyright Protection

To clarify the fundamental differences in treatment, the following table compares the copyright
status of typeface designs and font software under U.S. law:

Feature

Typeface Design (Visual
Appearance)

Font Software (Computer Code)

Subject Matter

The aesthetic/visual shape
and style of letters, numbers,
symbols.

The set of digital instructions, data
points, or code used by a computer
to generate/render the typeface.

Copyrightable
as Such?

Generally No.

Generally Yes.

Primary Legal
Basis

Considered a "useful article";
utilitarian function
inseparable from design.
Eltra.

Qualifies as a "computer program"
(often treated as a Literary Work).

U.S. Copyright Office

Copyright Act definitions; Adobe
Sys., Inc. v. Southern Software, Inc.;

Protection (if
any)

Key Authority Regulation 37 C.F.R. § } i ) .
202.1(e); Eltra Corp. v. Ringer. Copyrlght Office registration
practices.
. . Protects the specific software
None via copyright for the code/data from unauthorized
Scope of design itself. May protect

highly original, separable
artistic elements
incorporated within a design.

copying, distribution, derivative
works. Does not protect the visual
typeface design generated by the
code.

lll. Key Limitations and Nuances



Several important limitations and nuances shape the practical application of copyright law to
fonts and typefaces.

A. The Separability Test for Useful Articles

As established, typeface designs are generally treated as useful articles. For any pictorial,
graphic, or sculptural features incorporated into the design of a useful article to be
copyrightable, they must satisfy the test for conceptual separability. This means the artistic
features must be mentally separable from the article's utilitarian aspects; one must be able to
conceive of the artistic features existing independently as a work of art while leaving the useful
function intact. For standard typefaces, elements like serif design, stroke contrast, or character
proportions are deeply intertwined with the utilitarian function of creating legible letters. These
features define the typeface's appearance and enable its function, making conceptual
separation generally impossible. The design choices serve the utility of the letterform.

B. Copyright Office Policy as a Practical Barrier

The explicit regulatory prohibition against copyrighting "typeface as typeface" (37 C.F.R. §
202.1(e)) serves as a significant practical impediment. The Copyright Office's consistent refusal
to register claims based solely on typeface designs means that creators cannot easily secure a
registration certificate for the visual appearance alone, which can be a prerequisite or useful
tool for litigation. While Copyright Office decisions are subject to judicial review, the
established precedent and regulatory clarity make challenging this position difficult.

C. Scope of Font Software Copyright

It is critical to understand the limits of copyright protection for font software. The copyright
protects the literal code and data structure of the font program against unauthorized
reproduction, distribution, public display, and the creation of derivative software programs.
However, this protection does not extend to the typeface design generated by the software. It
does not prevent someone from independently creating an entirely new font program—using
different code and data points—that produces a visually identical or highly similar typeface
design. Proving that such a second program was independently created, rather than copied or
derived from the first, can be factually complex, but legally, independent creation remains a
defense to copyright infringement of the software.

This limitation has profound practical consequences. Because copyright law primarily protects
the software code but not the visual output that users ultimately value, font foundries and
designers rely heavily on contract law—specifically, End User License Agreements (EULAs)—to
control the use of their fonts. EULAs typically restrict how the font software can be installed,
used (e.g., desktop publishing, web embedding, application embedding), modified, and
distributed. These contractual agreements effectively bridge the gap left by copyright law,
allowing creators to manage the dissemination and application of their typeface designs by
controlling the licensed use of the underlying software. The business model of the font industry
is thus shaped significantly by the need to license software rather than sell unprotected
designs.



IV. Analysis of Specific Scenarios

Applying these principles to specific situations clarifies their practical impact.

A. Fonts Created with Proprietary Software

The method used to create font software does not inherently determine its copyrightability.
The question arises whether font software created using proprietary font editing tools (e.g.,
Glyphs, FontLab, RoboFont) is itself copyrightable. The answer is yes, provided the resulting
software meets the standards for copyright protection.

Copyright protection subsists in original works of authorship fixed in a tangible medium. The
"authorship" in font software resides in the selection, coordination, and arrangement of data
points, instructions, and code that define the characters and rendering rules. Using a software
tool to facilitate this process is analogous to an author using a word processor or a graphic
designer using illustration software. The tool aids creation, but the copyright belongs to the
author of the original expression produced using the tool. As long as the font software
created—whether manually coded or generated via a tool based on the designer's inputs—
contains sufficient original expression in its code and data structure, it is eligible for copyright
protection as a computer program. The copyright status of the creation tool is separate and
irrelevant to the copyright status of the original work created with that tool.

B. Fonts Incorporating Artistic Elements (e.g., "Apple A")

A more complex scenario involves fonts where individual characters incorporate significant
artistic or pictorial elements, such as a letter 'A' designed to include a detailed drawing of an
apple within its form. Here, the analysis requires careful application of the useful article
doctrine and the conceptual separability test.

First, the underlying utilitarian aspect—the basic shape and function of the character as the
letter 'A'—remains unprotectable as "typeface as typeface" under 37 C.F.R. § 202.1(e). The
question then becomes whether the incorporated artistic element (the apple drawing) can be
protected separately.

This hinges on conceptual separability. Can the apple drawing be identified as an original
pictorial or graphic work existing independently of its role in forming or adorning the letter 'A'?

o If the apple drawing is merely superimposed upon or attached to a standard 'A’ shape,
such that it could be removed or imagined elsewhere without destroying the letter's
essential form, then conceptual separability might be found. The drawing itself could
potentially be copyrighted as a pictorial work, assuming it possesses sufficient
originality.

o However, if the apple drawing is the letterform—if its outlines define the shape of the
'A'—then the artistic element is intrinsically merged with the utilitarian function of the
letter. In such cases, the artistic expression serves the useful purpose of representing
the character, making conceptual separation highly unlikely. The entire character might
then be deemed an unprotectable useful article.



The U.S. Copyright Office examines such claims rigorously. If registration is sought for a font
containing such artistic elements, the Office might grant registration only for the separable
artistic authorship, explicitly disclaiming any rights in the underlying unprotectable letterforms
or typeface design. This means protection would be narrow, covering only the specific artistic
drawing, not the overall appearance of the letter if the art is integral to its function.

Consequently, securing copyright protection for highly artistic or illustrative fonts faces a
significant hurdle due to the conceptual separability requirement. The more the artistic
element is integrated into the fundamental structure and function of the letterform, the less
likely it is to be protected by copyright. This limitation sometimes leads designers of highly
ornamental or novel typeface designs to explore design patents as an alternative means of
protection, although design patents have different requirements (novelty and non-obviousness)
and durations.

V. Summary and Key Takeaways

The copyright protection afforded to fonts and typefaces under U.S. law is nuanced, hinging on
a critical distinction:

e Font Software (Code): Generally copyrightable. The digital code and data structures
comprising font software (e.g.,.ttf or.otf files) are protectable as computer programs
(literary works) under the Copyright Act. Protection covers the software itself against
unauthorized copying and distribution.

o Typeface Design (Visual Appearance): Generally not copyrightable. The aesthetic design
of the characters—their shapes and style—is considered the design of a useful article.
Under U.S. Copyright Office regulations and supporting caselaw, "typeface as typeface"
is not eligible for copyright protection because its aesthetic features are typically
inseparable from its utilitarian function of rendering text.

Key limitations and considerations include:

e The method of creation (e.g., using proprietary software tools) does not preclude
copyright in the resulting font software, provided the software itself contains original
authorship.

e Fonts incorporating significant artistic elements face the conceptual separability test.
Copyright protection may extend only to artistic components that are original and can
be conceptually separated from the utilitarian function of the letterforms. Integrated
artistic designs forming the letter shape itself are unlikely to be protected by copyright.

o Due to the lack of copyright protection for typeface designs, font creators rely heavily
on software licensing agreements (EULAs) to control the use and distribution of their
fonts, effectively managing access to the design by controlling access to the protected
software.

In conclusion, while the visual artistry of typeface design is often highly valued, U.S. copyright
law primarily protects the technical expression embodied in font software code. Understanding



this distinction, the role of the useful article doctrine, and the practical importance of licensing
is essential for navigating intellectual property rights in the field of typography.
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